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Impact Assessment 

 

 FRB seeks to keep its emergency-liquidity options as flexible as 
possible, adhering to Dodd-Frank’s effort to rein them in but also 
leaving much of how it would intervene as general as possible. 

 An array of new emergency facilities could be created, but none would 
be offered to only one firm (e.g., AIG in the crisis) and use of any of 
them would require prior Treasury approval. FRB flexibility regarding the 
definitions of “broad-based eligibility” might permit limited or even 
single-firm support in concentrated markets.  FRB flexibility preserves 
options, but the market is still more susceptible to systemic risk due to 
Dodd-Frank limitations. 

 Future TARP programs are barred. USG support for individual firms 
now can come only through FDIC resolutions.  

Overview 

Three-plus years after the Dodd-Frank Act sought to end too big to fail – 

in part by limiting the FRB and FDIC’s powers1 – the FRB has proposed how 
it will going forward use its remaining ability to provide emergency support 

                                                 
1 See RESCUE65, Financial Services Management, August 3, 2010.  

http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20131223a1.pdf
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other than through traditional discount-window liquidity.  The proposal largely 
reiterates the Dodd-Frank Act and thus preserves the maximum amount of 
FRB discretion within the boundaries of the new law, limiting the extent to 
which the FRB might be hamstrung in a crisis, but perhaps also raising fears 
of renewed taxpayer risk and moral hazard.  As a result, this proposal is 
unlikely to settle public debate over too big to fail.   

Impact 

Usually called the FRB’s 13(3) powers, the central bank’s ability to 

provide support beyond the discount window was one of the key tools used 
during the financial crisis.  Together with similar actions by the FDIC, FRB 
intervention is widely seen as forestalling an even worse disaster, but many 
fear it also ratified expectations that large financial institutions – including non-
banks –are too big to fail (TBTF).   

As a result, the Dodd-Frank Act eliminated the FRB’s general authority to 
lend to individual firms and limited its emergency authority to providing 
support to programs with broad eligibility criteria, receiving prior Treasury 
approval before offering any such facilities.  The law also expressly bars 
programs that remove assets from a single firm’s balance sheet and those 
designed to prevent bankruptcy or FDIC resolution.  Dodd-Frank did not, 
however, revise section 13(3) in other respects, leaving in place the 
requirement that the Board authorize lending only in “unusual and exigent 
circumstances” and upon a vote of at least five of its members, that a Reserve 
Bank be secured to its satisfaction, and that the Reserve Bank obtain 
evidence that other bank credit accommodations are not generally available.  

  The law specifies not only limitations on the FRB’s 13(3) powers, but 
also terms and conditions on which remaining support may be provided.  The 
rules are, for example, to ensure that firms using new emergency facilities 
have sufficient collateral to protect taxpayers and that programs have 
termination schedules that ensure rapid wind-down after a crisis abates.  The 
rules are also expressly to bar access by insolvent firms, a key provision if 
future 13(3) assistance provides only the temporary liquidity support to which 
some argue central banks must be limited to prevent TBTF. The NPR restates 
these requirements largely as provided in the statute, leaving the Fed 
flexibility as to when to terminate programs and how eligible institutions will be 
defined.  For example, the rule defines insolvency as occurring when a firm is 
in actual resolution under state or federal law, not using the authority arguably 
provided in Dodd-Frank also to limit access by critically under-capitalized 
firms or others ordinarily seen as insolvent prior to actual resolution.  
Insolvency under foreign law would also not trigger ineligibility, permitting the 
FRB to support the U.S. branches and agencies of a foreign financial 
institution if desired.  This might avert panic, but perhaps create additional 
questions about cross-border resolutions and TBTF. 
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One goal of Dodd-Frank is to provide deeper taxpayer protection in any 
FRB liquidity facility, with the law stating this as a purpose and detailing how 
Reserve Banks are to meet it.  The FRB’s proposal, however, does not 
change current Reserve Bank collateral practices, based on the view that 
these are robust and thus meet the law’s demand.  Those who fear undue 
FRB flexibility may well protest this approach, although the central bank’s 
ability to hold assets to maturity and manage them effectively will be cited in 
its defense. 

What’s Next 

This proposal was issued on December 23, with comments due by March 

7.   

Because of the scope of ongoing TBTF concerns, some have argued that 
the absence of clear FRB rules may give the central bank undue flexibility to 
use 13(3) in a crisis, and incoming FRB Chair Yellen was questioned on this 

point at her recent confirmation hearings.2 She then promised that a rule 
would be forthcoming and, even though the central bank argues that it need 
not have sought public comment on them, it in this proposal has done so.  
The issue may be debated further in the Senate, but action there to revise 
Dodd-Frank to tighten Section 13(3) further is unlikely.  The House, however, 
has undertaken an extensive series of hearings on the Federal Reserve that 
FinServ Chairman Hensarling (R-TX) plans to use as a platform for legislation 

in 2014.3 Rep. Hensarling has been among the strong advocates of additional 
13(3) changes to block any possible TBTF support and provisions to do so 
may well be included in this bill.  It is most unlikely, however, that substantive 
legislation addressing the central bank will be enacted in 2014, leaving the 
rule in place once the FRB finalizes it. 

Analysis 

The FRB invites comments on the NPR but does not direct commenters 

to any specific issues on which views are solicited. 

A. Credit-Approval Review Process 

This section of the NPR reiterates the 13(3) authorization procedures, 
now adding Treasury approval and the additional limitations described above 
as required by the law.  The rule would also reserve authority to the Board to 

                                                 
2 See Client Report FEDERALRESERVE13, November 14, 2013. 

3 See Client Report FEDERALRESERVE14, December 16, 2013. 

mailto:info@fedfin.com
http://www.fedfin.com/
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add further restrictions to credit programs.  As also required by law, the rule 
here requires the FRB to document the rationale for emergency support, 
although it leaves considerable discretion as to when in fact this 
documentation is completed and what it would say.  The NPR also restates 
the statutory requirement that the Board or Federal Reserve Bank make 
public a description of the program and other details on it as soon as 
“reasonably practicable.”  

B. Definitions 

1. Eligibility 

As noted, any 13(3) program now must have “broad-based” eligibility 
requirements.  Again, the NPR restates the law, specifying that this condition 
is satisfied if the program is: 

 designed to provide liquidity to a market or financial sector; 

 is not for the purpose of assisting a single ailing firm or used to remove 
assets from a firm’s books; or 

 not used to prevent a single firm from failure. 

In addition to reiterating statutory criteria, the proposal expresses the 
Board’s flexibility to determine the type of liquidity facility it chooses to extend 
under the conditions noted above.  These facilities could extend credit directly 
to participants in a program or do so through a special-purpose vehicle.   

2. Insolvency 

As noted, the law bars liquidity to insolvent borrowers.  This would be 
determined under the NPR if a firm is in bankruptcy, being rescued through 
Dodd-Frank’s orderly-liquidation authority, or otherwise engaged in a state or 
federal insolvency proceeding. 

The law also requires the FRB to certify that a borrower is not insolvent as 
defined above.  The NPR permits a Reserve Bank to rely on a written 
certification from designated officers of a firm, who must also promptly notify 
their Reserve Bank if the firm’s status were to change and they become 
insolvent. 

C. Collateral 

  As noted, Dodd-Frank goes beyond current 13(3) collateral requirements to demand 
extra taxpayer protection.  It does so in part by requiring Reserve Banks to ensure not 
only sound risk-management practices with regard to collateral, but also to determine 
“lendable value” at the time credit is extended.  The NPR details current Reserve 
Bank procedures and retains these for new facilities on grounds that they meet the 
law’s new standards.   
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D. Termination 

To meet this requirement, the Board would periodically review any new 
13(3) programs to determine whether there is ongoing need for them.  The 
FRB will generally end a program once its goals have been achieved or 
conditions have otherwise improved.   

E. Credit Availability 

The rules require, as the law dictates, that Reserve Banks determine that 
program participants cannot otherwise obtain credit.  This would be done 
based on evidence of economic conditions in the market or markets 
addressed by the program or facility or evidence obtained from other sources, 
including facility or market participants.  

F. Reporting 

The Dodd-Frank Act contains detailed reporting requirements with respect 
to section 13(3) extensions of credit. The Board intends to comply with these 
statutory requirements as enacted and thus just repeats the law. 
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