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The Bureau Goes Ballistic  

Summary  

 
As detailed in our new in-depth analysis, the CFPB's exam-manual rewrite dramatically redefines the 
compliance-, legal-, and reputational-risk terrain for any consumer-financial company and the vendors 
or counterparties on which it relies.  Importantly, the Bureau's reach goes beyond ECOA to give 
examiners the power to sanction any action, policy, procedure, or result that has the appearance of 
discriminatory impact in pricing, underwriting, credit-enhancing, collecting, servicing, advertising, or 
otherwise being brave enough to have anything to do with mortgage finance. 

 

Impact 

 
The striking thing about establishing regulatory policy via supervisory edict is that anyone at the CFPB 
could deem anything to be discriminatory anywhere he or she chooses to look if agency lawyers agree 
that it constitutes an unfair, deceptive, or abusive act or practice (UDAAP).  The act or practice need 
not even violate any law or rule to be deemed a UDAAP and then to be subject to the very stringent 
enforcement sanctions that Congress chose to give the Bureau, not just over large consumer-finance 
companies, but also – at least according to the CFPB – over those who knowingly "assist" the UDAAP.   
 
What's likely to be considered UDAAP?  Although Dodd-Frank put some boundaries around what 
constitutes UDAAP, the Bureau is expressly authorized to look at "public benefit." The new manual 
makes it clear that anything the agency thinks adversely affects protected groups in the consumer-
finance spectrum adversely affects public benefit.  Of course it does; however, even if discrimination 
actually occurs, it can be notoriously challenging to prove in all but the most overt cases involving direct 
extensions of credit.  If the Bureau's staff read this manual broadly – and Director Chopra clearly intends 
them to do so – then much that is currently considered outside the Bureau's authority or not subject to 
anti-discrimination sanction could get a scrubbing and then a drubbing. 
 
Based on our read of the new manual, here are just a few mortgage-related acts and practices now 
subject to possible CFPB sanction: 
 

• any servicing practice that appears to put minority, women, or elderly borrowers at greater risk 
of foreclosure, gives them lower odds for loan mods, prices loan mods less favorably, or sells 
foreclosed property in a manner deemed adverse to the community; 

• underwriting models that do not take sufficient account of the data examiners believe best 
represent creditworthiness; 

• any AI protocol that is insufficiently transparent about agnostic inputs and equitable outcomes; 

• home-equity credit offering, pricing, and setting or lowering LOC limits;  

• setting LTV limits and/or credit-enhancement pricing; 
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• marketing or advertising that appears to target or neglect a certain group;  

• multi-family lending that the Bureau believes adversely affects equitable or affordable housing; 
and 

• ancillary product offerings, such as home deposit products, title insurance, warrantees, etc. 
 
   
Entities seemingly outside the Bureau's reach that could come under it based on its new UDAAP powers 
include: 
 

• mortgage and/title insurers; 

• secondary-market underwriters, although likely not the GSEs due to the Bureau's likely respect 
for FHFA's jurisdiction; 

• banks due to the Bureau's seeming disrespect for the banking agencies; 

• fintechs and bigtech firms; 

• realtors;  

• appraisers and AVM providers; 

• home-equity lenders; 

• servicers above and beyond the risks they already anticipate;  

• AI/ML vendors; and 

• pretty much anyone else the CFPB or even just a supervisor or two think has engaged in 
UDAAP. 

 

Outlook  

 
While using an exam manual gives the CFPB tremendous scope to levy whatever it or just a few of its 
officials wish onto whomever they wish to do it, this approach may also be vulnerable to legal challenge.  
Ordinarily, a policy shift of this breadth would be pursued through a public-notice-and-comment 
process, followed by a regulatory edict establishing due-process parameters.  Litigation following 
enforcement action thus is not just possible, but also probable, even though considerable reputational 
damage and legal costs will be incurred by any company targeted under this new exam manual's criteria 
no matter subsequent procedural victory in the courts. 
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